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arewr/ ORDER

PER: VIJAY PAL RAO, J.M.

This appeal by the assessee is directed against the order dated
28.07.2021 of Id. CIT(A), Delhi (NFAC) arising from rectification order
dated 12.02.2020 passed U/s 154 of the Income Tax Act for the
assessment order 2012-13. The assessee has raised the following

grounds:-
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"1. That the impugned order passed by the learned CIT(Appeal)
upholding rejection of the assessee's application u/s 154 by the
AO is most arbitrary, unjust and untenable in fact and in law and
liable to be cancelled.

2. That the learned CIT(Appeal) erred in sustaining the order of
the AO rejecting assessee’s application u/s 154 against invoking
of provisions of section 40(a)(ia) making disallowance/additions
of Rs. 3,06,692/- and Rs. 4,29,062/- for alleged non deduction
of TDS on interest payment made to certain loan creditors and
NBFCs respectively, which sustenance by the Ilearned
CIT(Appeals) of order of the AO is most arbitrary, unjust and
untenable in fact and in law and liable to be cancelled.

3. That in regard to TDS on interest payment of Rs. 3,06,692/- to
loan creditors the learned CIT (Appeal) failed to appreciate that
the assessee had fully complied with provisions of section 194A
by deducting TDS wherever applicable and by filing form
15G/15H where the deductee had asked the assessee to not to
deduct TDS from interest payment in view of provisions of section
197A of the IT Act.

4. That the observation of the learned CIT(Appeal) that the
assessee failed to produce any documentary evidence to
substantiate his claim that he had made full compliance of TDS
provisions in regard to payment of interest made to loan creditors
is unfounded and far away from truth because the fact remains is
that out of 10 cases specified by the then A.O. in the asstt. order
the assessee had duly deducted and deposited TDS in regard to

as many as 8 deductees as per details given in the application
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u/s. 154 itself and in remaining two cases he( the assessee) had
filed form 15G with the concerned I.T. Authorities well in time.

5. That both the AO as well as learned CIT(Appeal) failed to take
into consideration the facts that all the three NBFC's to whom
interest payment totaling to Rs. 4,29,062/- was paid are one of
the top most NBFCs working across the country and regularly
depositing their due taxes and also filing their return of income
and he(the learned A.O.) could have verified these facts on
income tax portal.

6. That the impugned order passed by the learned CIT(Appeal) is
void ab inito because no notice of hearing was issued nor served
on the assessee before passing the impugned order.

/. The appellant craves leave to add, alter, amend or substitute

one or more grounds of appeal as and when necessary.”

2. Due to prevailing COVId-19 pandemic condition the hearing of
the appeal is concluded through video conference.

3. At the time of hearing, the Id. AR of the assessee has submitted
that the assessee has raised the issues of violation of principles of
natural justice in ground Nos. 1 and 6 of the grounds of appeal,
therefore, this issue may be taken up first. Having considered this fact
that the assessee has raised the issue of not granting an opportunity of

hearing by Id. CIT(A) before passing the impugned order we take up
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this issue in ground Nos. 1 and 6 to be disposed off before going to the
other grounds of appeal.

4. The Ld. AR of the assessee has submitted that the Ld. CIT(A)
has passed the impugned order without issuing a notice of hearing to
the assessee, therefore, the impugned order passed by the Id. CIT(A)
without issuing a notice and granting an opportunity of hearing to the
assessee is a gross violation of principles of natural justice and
consequently the impugned order is void-ab-initio and liable to be
quashed/set aside.

5. On the other hand the Id. DR has submitted that the proceedings
before the Id. CIT(A) were conducted under faceless proceedings of
appeals by the Id. CIT(A), therefore, there was no requirement of
appearance of the assessee before the Id. CIT(A). He has relied upon
the impugned order of the Id. CIT(A).

6. We have considered the rival submissions as well as carefully
perused the impugned order of the Id. CIT(A). There is no dispute that
the Id. CIT(A) has passed the impugned order without issuing a notice
of hearing to the assessee therefore, it is a clear case of violation of
principles of natural justice. Though under the new scheme of faceless

proceedings before the Id. CIT(A), there is no requirement of physical
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hearing unless and until it is considered as necessary but that does not
mean that the right to have a proper opportunity of hearing is either
forfeited or obliterated. It is pertinent to note that the Id. CIT(A) has
stated in the caption of the impugned order in the column of presence
of appellant as well as presence of Department as not applicable. There
is no mention about any notice issued by the Id. CIT(A) before passing
the impugned order. Even otherwise the impugned order was passed by
the Id. CIT(A) without considering any submissions including written
submissions of the assessee. Therefore, it is manifest from the record
that the Id. CIT(A) has not granted even an opportunity to the assessee
to file the written submissions as well as a documentary evidence in
support of its claim. Accordingly in the facts and circumstances of the
case we are of the considered view that the impugned order is passed
by the Id. CIT(A) without giving an opportunity of hearing much less a
sufficient opportunity of hearing to the assessee which has resulted
violation of principles of natural justice rendering the impugned order as
not sustainable in law. Hence, the impugned order is set aside and
matter is remanded to the record of the Id. CIT(A) for deciding the
same afresh after granting sufficient opportunity of hearing to the

assessee. Since, the impugned order is set aside on the ground of
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violation of principles of natural justice and the matter is remanded to
the record of the Id. CIT(A) for fresh adjudication therefore, the other
grounds raised by the assessee in this appeal become infructuous.

In the result, the appeal of the assessee is allowed for statistical
purposes.

Order is pronounced in the open court on conclusion of hearing
on 26/10/2021.
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